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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC20-00208 
CASE NAME: BEY VS MCCARTHY & HOLTHUS, LLP 
HEARING ON MOTION TO/FOR STRIKE FIRST AMENDED COMPLAINT FILED BY 
MARTIN T. GONZALVES 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

  

  
 2.  TIME:  9:00   CASE#: MSC20-00208 
CASE NAME: BEY VS MCCARTHY & HOLTHUS, LLP 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO SERVE QUALITY INVESTMENT, APPEAR & PROSECUTE 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

 3.  TIME:  9:00   CASE#: MSC20-00208 
CASE NAME: BEY VS MCCARTHY & HOLTHUS, LLP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 4.  TIME:  9:00   CASE#: MSC20-01103 
CASE NAME: ALASKA NATIONAL INSURANCE COMP 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY JOHN CHRISTIAN MAGANA SR , MIGUEL ANGEL RODRIGUEZ, 
* TENTATIVE RULING: * 
 
 Granted. 

  

 5.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY 
NEHEMIAH WINDHAM FOUNDATION, JEFFREY WINDHAM, ANETH WINDHAM, 
* TENTATIVE RULING: * 
 

 Cross-complainant’s motion for a preliminary injunction to prevent the filing of an 
Unlawful Detainer action and the harassment of the tenant’s subtenants is denied.   

Background 
 
In October 2020, plaintiff, Judd Kessler, purchased the property located at 1619 Walnut 

Street in Berkeley, California through a foreclosure sale, after the prior owner, David Downs, 
defaulted on a $1.5 million loan that Kessler had made to Downs.  Under Downs, the Property 
was operated as a 7-unit apartment building. 

 
About a month before he filed for bankruptcy protection on July 2, 2020 to stave off the 

foreclosure sale, Downs leased four of the units, Units C-F, for three years to defendant 
Nehemiah Windham Foundation, Inc. (the “Foundation”).  The Foundation has been a California 
non-profit corporation since April 19, 2016.  The principals behind it are defendants Jeffrey and 
Aneth Windham.  While the leases purport to be with the Foundation, Aneth Windham signed 
each lease as an individual.  (See Exs. 3-6 to Kessler Decl.)   

 
The Foundation was created to build and/or locate affordable housing across the Bay 

Area for the homeless, the disadvantaged, single parents, seniors, and released inmates.  The 
Foundation had a contract with the California Department of Corrections and Rehabilitation for 
housing of the Department’s qualified parolees by which the Foundation was paid $40 per day 
per client.  The Foundation was using that sum to pay the rent on Units C-F, which ranged from 
$1,100 to $1,350/month. 

 
Plaintiff claims that these are below-market rents, but that defendants found an illegal 

way to turn a profit on the property by putting four beds in each Unit, in violation of the Berkeley 
Rent Control Ordinance.  The Foundation’s rent for the four units was $5,150, but with four beds 
in each Unit and at full occupancy, the Foundation could collect rent of $19,200. 
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Each lease provides that the tenant shall use the Premises as a residence and not to 
carry on any type of business without the prior, written consent of the landlord.  The leases 
further provide that the Tenant will comply with all laws and ordinances regarding use of the 
Premises.  (See Ex. 3 to Kessler Decl., Lease for Unit C, p. 1, top para.)  The Foundation 
submits no evidence that it had Downs’ consent to carry on a business at the Premises.   

 
The Foundation asserts that plaintiff has harassed the Foundation and its subtenants in 

various ways since he became the owner of the Property, and that in November 2020 plaintiff 
began contacting the Department’s Day Reporting Center and making false accusations and 
complaints about the Foundation’s operations at the Property.  As a result, the Department 
terminated the Foundation’s financial assistance.  This allegedly deprived the Foundation of the 
resources it needed to pay the rent, so it stopped paying.  Plaintiff thereafter served notices in 
January 2021 to quit or pay rent.  

 
Plaintiff initiated this litigation by filing a Complaint for breach of contract.  The complaint 

alleges that Downs’ signature on the leases may be a forgery, Aneth Windham represented to 
the Berkeley Rent Stabilization Program that she was the tenant when in fact the Foundation 
was, rent on the four leases was paid for only one month (that being the rent for June 2020, 
while Downs still owned the Property and before he filed for bankruptcy, that defendants have 
breached the leases by not paying the rent, and that defendants owe approximately $40,000 in 
rent for the period July 2020 through December 2020, plus late charges, interest and attorney’s 
fees, as well as approximately $150,000 in rent that will be due for the duration of the leases 
through 2023.  (Complaint, ¶¶ 12, 13, 14 17, 18; and Prayer, ¶¶ A – D.)    

 
All defendants answered, and the Foundation filed a Cross-Complaint against Kessler 

and his on-site manager, Scott Wheeler, for breach of contract, forcible detainer, breach of the 
implied covenant of good faith and fair dealing, violation of Business and Professions Code 
section 17200, and interference with its leases and subtenants.  

 
The Foundation now moves to enjoin plaintiff from evicting it from the Property until final 

disposition of this action and from harassing its subtenants.  The Foundation argues that without 
an injunction it will suffer irreparable injury and that plaintiff has impermissibly split his cause of 
action.   

 
Plaintiff argues that the Foundation’s request to prevent him from filing an Unlawful 

Detainer action constitutes an unconstitutional prior restraint of his right to petition (i.e., file a 
lawsuit), and that the Foundation has not shown that a suit for damages is an inadequate 
remedy, has not established a reasonable probability of success on the merits of any cause of 
action in the Cross-Complaint, and has not shown that it will suffer more damage if an injunction 
is denied than plaintiff will if one is granted.  Further, as to the alleged harassment, plaintiff 
argues that the Foundation has not proved what harassment has taken place or offered an 
enforceable order.   

 
For the reasons, stated below, plaintiff has the better of the argument.  
 
Discussion 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/01/21 

 
 

- 4 - 

A preliminary injunction may be granted where an act during litigation would produce 
great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2), (4), (5).)   

 
The court should evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at 
trial.” (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  (Jessen v. Keystone Sav. & 
Loan Ass'n (1983) 142 Cal. App. 3d 454, 459.)  “The second is the interim harm that the plaintiff 
is likely to sustain if the injunction [is] denied as compared to the harm that the defendant is 
likely to suffer if the preliminary injunction [is] issued.”  (Cohen, supra.)  As to the first factor, the 
plaintiff must establish a “reasonable probability of success on the merits.”  That means at least 
“some possibility” of success.  (See Costa Mesa City Employees Assn. v. City of Costa Mesa 
(2012) 209 Cal.App.4th 298, 309.)   
 

An injunction that prohibits speech before a determination that the speech is not 
protected by the First Amendment constitutes a “prior restraint.”  A prior restraint is presumed to 
be unconstitutional.  (See Aguilar v. Avis Rent A Car System, Inc. (1999) 21 Cal.4th 121, 140-
141.)  The filing of a lawsuit is an aspect of the First Amendment right of petition.  (Soukup v. 
Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, 290-291.)  Therefore, an injunction against 
the filing of a lawsuit is also presumed to be unconstitutional.   

 
Here, the Foundation seeks an injunction to prevent plaintiff from filing an Unlawful 

Detainer action.  It has provided no factual or legal basis to demonstrate that such an injunction 
would be proper or constitutional.  The Foundation cites no case which has upheld such an 
injunction. 

 
Further, the Foundation has not shown it has a reasonable probability of prevailing on 

any particular cause of action in its Cross-Complaint that would relieve it from the duty of paying 
rent and thus would entitle it to retain possession.  The Foundation has not shown that plaintiff 
committed a prior material breach before the Foundation stopped paying rent.  Plaintiff has 
presented evidence that the only rent ever paid was for June 2020.  (See J. Kessler Decl., ¶ 12.)  
The court does not see plaintiff’s email of September 28, 2020 as a material breach of the 
leases even if the month of rent that was paid was for some period later than June 2020. The 
next event mentioned in the Aneth Windham declaration occurred on November 24, 2020, when 
the lock to Unit E was changed without the Foundation’s knowledge or consent, but that would 
not constitute a prior material breach if the Foundation had already stopped paying rent before 
then, which appears to be the case.   

 
But most important to the court is that the Foundation has not demonstrated that it will be 

harmed more if the injunction is denied than plaintiff will be if it is granted.  The Foundation 
admits it has lost the financial assistance from the Department, and that without that assistance 
it cannot pay the rent.  (A. Windham Decl., ¶ 27, 30.)  Thus, if an injunction is granted, plaintiff 
will be unable to rent the apartments to anyone until this suit is resolved, which may not occur 
until two years from now; and, if he wins, he will have a judgment, but against an entity that 
admittedly has no funds.  On the other hand, if the injunction is denied, the Foundation will still 
have a claim for damages.  In light of that remedy, the Foundation has also failed to 
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demonstrate why its injury is “irreparable.”  
 
The Foundation argues that its defense to the charge of nonpayment of rent cannot be 

adequately litigated in any Unlawful Detainer action but fails to cite legal authority establishing 
this.  In fact, the Foundation makes inconsistent arguments on this point, initially arguing it 
cannot litigate that issue there, but later implicitly admitting it can, when it argues it will suffer 
because collateral estoppel will be applied. Both things cannot be true.  Either it cannot litigate 
that issue in the Unlawful Detainer action, meaning collateral estoppel will not apply, or it can, 
meaning it will have a forum for its defense.  Thus, either way, the Foundation has not shown 
that the filing of an Unlawful Detainer action will cause it irreparable injury.   

 
The request for an injunction against harassment is also denied.  The facts shown thus 

far by the Aneth Windham declaration fail to warrant such an injunction.  The court would not 
enjoin Kessler from sending demand letters or routine legal notices to the Foundation, such as 
the letter dated September 28, 2020.  (See A. Windham Decl., ¶ 24 a-c.)  Many of the other 
charges of harassment that Aneth Windham makes are on information and belief.  (Id., ¶ 24 f 
and g; and ¶ 25 a-e.)  Further, the proposed order is too vague as to the nature of the conduct 
prohibited.  (See Pitchess v. Superior Court of Los Angeles County (1969) 2 Cal.App.3d 644, 
651.)   

 
The Lawson and Hunter Declarations could raise some concerns, although some of the 

facts in them are cast in a different light in an opposing declaration.  (See J. Kessler Decl., ¶ 13 
(subtenants in Units C and F assigned their subleases to plaintiff), 15 (security guard was not 
instructed to detain or harass Lawson), 16 (Kessler broke the window inadvertently, and 
promptly replaced it).  However, it is not clear that any concerning conduct is ongoing.  Now that 
the matter is in litigation, the court trusts that all parties will act with restraint and refrain from 
impermissible self-help.  If an unlawful detainer action is promptly filed, the parties will soon 
have clarity regarding who has the right to possession of the premises.  Nothing in this order 
prevents a renewed application for an injunction against illegal harassment should significant, 
new, legally cognizable conduct occur. 

 
Finally, the Foundation’s cause-of-action splitting argument is unpersuasive.  The main 

issue litigated in an Unlawful Detainer action is the right to possession of the premises.  While 
back rent may be awarded in such an action, it may also be awarded in a separate civil action 
for damages.  (See Northrop Corp. v. Chaparral Energy (1985) 168 Cal.App.3d 725, 729-730.)  
Either the calculation of rent-related damages will be deferred by the court in the Unlawful 
Detainer action, or any damages of that nature awarded in that action will not be awarded a 
second time here. 

 
In its Reply Brief, the Foundation argues that Kessler sued, and the Foundation has 

cross-complained against him, in the wrong capacity:  personally rather than as the trustee of 
various trusts.  However, the Complaint anticipates this issue.  It alleges that Kessler “as 
Manager and Trustee of various trusts is the majority owner” of the Property and that all the 
other owners have granted him the authority to file and prosecute this action in his name only.  
(Complaint, ¶ 2.)  The court rejects the Foundation’s argument that the court must grant the 
injunction because Kessler lacks standing to oppose it. 
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 6.  TIME:  9:00   CASE#: MSL10-01744 
CASE NAME: DCFS TRUST VS BUCK 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
MARQUES BUCK 
* TENTATIVE RULING: * 
 
There was inadequate time given for mailed notice of this motion. The matter is continued to 
April 22, 2021 at 9:00 AM in Dept. 33 so that plaintiff has full opportunity to file an opposition.  

 


